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New Corporate Liability for Corruption Offences
Section 17A of the MACC Act 2009

Corruption has undoubtedly been one of the most prevalent issues that has crippled economies
around the world. For ages, authorities around the world have been attempting to grapple with
corruption and establish an environment that is able to develop effective ways to eradicate its
hold on the economy. Likewise, in Malaysia, authority has been trying to combat corruption and
has introduced a corporate liability provision. In the lead-up to the recent effective of corporate
liability provision on 1 June 2020, , to assist members grappling with the implementation of the
new corporate liability for corruption offences, The Malaysian Institute of Certified Public
Accountants (“MICPA”) produces a publication, aimed at highlighting the key points to be
considered by members in commercial organisations.

This provision gives the Malaysian Anti-Corruption Commission (“MACC”) more bite with the
new enforcement powers. We wish to remind members, especially those in commercial
organisations, to be cognizant of the severity and implications of the provision so as to comply
with the intended spirit of the Malaysian Anti-Corruption Commission Act 2009 (“MACC Act”).
The introduction of a new far-reaching corporate liability provision, Section 17A, into the MACC
Act is to combat a corrupt act. This Section sets out that a commercial organisation is regarded
as a commitment of an offence if any person associated with the commercial organisation
commits a corrupt act in order to obtain or retain business or advantage for the commercial
organisation. The key defence available to this offence is to implement adequate preventive
measures.

In view of the above, MICPA therefore wishes to remind members, especially those in
commercial organisations, to establish adequate anti-corruption measures that are able to
prevent, detect and eventually respond to occurrence of corruption. The essence of Section 17A
of the MACC Act is:

#1: New Offence

A commercial organisation is regarded as a contravention of the corporate liability provision if a

person associated with the commercial organisation does the following:

() That person corruptly gives, agrees to give, promises or offers to any person any
gratification; and

(i) That person has the intention to obtain or retain business or an advantage for the
commercial organisation.

In short, a corrupt act that is committed by an associated person, will be considered as a breach

of the corporate liability provision.

#2: New Wide Net

Many commercial organisations will be affected with this introduction of corporate liability

provision. These oragnisations include:

(i) All companies in Malaysia are included, regardless of carrying on business in Malaysia or
elsewhere.

(i) The corporate liability covers foreign companies that carry on a business or part of a
business in Malaysia.

(iii) The provision also extends to a partnership in Malaysia, including both conventional
partnership and limited liability partnership, irrespective of carrying on business in Malaysia
or elsewhere.

#3: Scope of Associated Persons
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Individuals that included within the term of ‘person associated with a commercial organisation’
are:

(i) Directors;

(i) Partners:

(i) Employees; and

(iv) A person who performs services for or on behalf of the commercial organisation.

The provision is kept wide, especially for the last category, i.e. a person who performs services
for or on behalf of the commercial organisation. Persons are not limited to individuals. The
Interpretations Act 1967 defines the term “person” as bodies of persons, corporate or
unincorporated. Therefore, a person who has been defined as “a person associated with the
commercial organisation” includes both corporations and individuals.

#4: Deemed Offence

The Act deems that the following persons have committed offence, once the offence is
committed by the commercial organisation:

(i) The director, controller, officer or partner; or

(ii) A person who is concerned in the management of its affairs.

The onus lies with the individual who is deemed to have committed the offence to defend

himself/herself on the following:

(i) The offence was committed without his/her consent; and

(i) He/She exercised due diligence to prevent a breach of the provision, taking into account the
nature of his/her function that capacity and to the circumstances.

A preventive measure, such as having systems in place to demonstrate due diligence in

preventing such corrupt offences, should be set up.

#5: Defence Mechanism

It is important for commercial organisations, including both local companies and foreign
companies, to have system in place to show that the organisations have ‘Adequate Procedures’
set-up to prevent an associated person from carrying out a corrupt act.

#6: The Implications

The exposure of a commercial organisation, directors, officers and management for this offence

is significant. The penalties are:

(i) A maximum fine of 10 times the sum of gratification involved or RM1 million, whichever is
higher;

(i) A maximum jail term of 20 years; or

(iii) Both penalties of the fine and jail term.

In response to the new corporate liability provision, National Centre for Governance, Integrity
and Anti-Corruption (“GIACC”) of Prime Minister's Department issued guidelines pursuant to
Section 17A(5) of the MACC Act, aimed at guiding commercial organisations for the
implementation of the ‘Adequate Procedures’. This helps commercial organisations minimise
the occurrence of corrupt practices relating to their business activities, thereby safeguarding
businesses against unscrupulous and unwanted issues. The Guidelines on ‘Adequate
Procedures’ was derived on the basis of 5-principles ‘T.R.U.S.T" in which a commercial
organisation may use as the reference points for its anti-corruption policies, procedures and
controls:

Principle #1 | Top Level Commitment:

It refers to the top-level management’s commitment to prevent corruption. Top-level
management is defined as the organisation’s director, controller, officer or partner, or who is
concerned in the management of its affairs. A complete anti-corruption compliance programme
is expected to be in place based on the Guidelines on ‘Adequate Procedures’. Advocacy on an
integrity culture through a regular communication on anti-corruption to internal and external
stakeholders is one of procedures that demonstrate an anti-corruption act.



Principle #2 | Risk Assessment:

It includes a periodic, informed and documented assessment of the external and internal risks of
corruption. For this purpose, it is recommended that a comprehensive risk assessment is done
every three years with intermittent assessment conducted when necessary. This can be
managed either on a stand-alone basis or through the general risk register to combat a corrupt
act.

Principle #3 | Undertake Control Measures:

In addition to the normal policies, procedures and controls, establishment and implementation of
the anti-corruption policies, procedures and controls are important to guide internally. These
include establishment of key parameters for conducting due diligence on a person before
entering into any formalised relationship, as well as establishment of a reporting channel. The
above-mentioned policies, procedures and control measures are expected to cover general anti-
bribery, anti-corruption, conflict of interest, gifts, donations, sponsorships, facilitation payments,
financial and non-financial controls, monitoring framework and documentations.

Principle #4 | Systematic Review, Monitoring and Enforcement:

Top-level management is expected to ensure that the monitoring and reviewing procedures that
check the efficiency and effectiveness of the anti-corruption programme are carried out on a
regular basis. The commercial organisation should also consider to appoint an external audit by
a qualified and independent third party at least once every three years. The objective of the
external audit is to obtain assurance that the organisation is operating in compliance with its
anti-corruption policies and procedures.

Principle #5 | Training and Communication.

A commercial organisation is expected to plan adequate internal and external training
programme to ensure the understanding of the organisation’s anti-corruption position. It is
recommended that the anti-corruption policy is made publicly available and communicated to all
personnel and business associates.

If you have not put in place ‘Adequate Procedures’ as of now, members in commercial
organisations should quickly take stock of their extant policies, procedures and controls to
evaluate if they live up to the expectations of MACC. If not, MICPA wishes to remind members
especially those in commercial organisations to quickly beef up its ‘Adequate Procedures’.
Given the high standards in the Guidelines on ‘Adequate Procedures’, it takes time to implement
a proper system.

(Note: this publication was also included in the Institute’s magazine ‘The Malaysian Accountant
Journal’ March/April 2020 Issue)



