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The Institute together with BDO in Malaysia is 
pleased to present this publication on Common 
Transfer Pricing Challenges in Malaysia.

The COVID-19 has had significant impacts on global supply chains and 
flexible working arrangements. These shifts have reshaped business 
models, supply chain footprints and the intercompany transactions 
between group companies, creating transfer pricing risks. 

In recent years, Malaysia has taken an increasingly aggressive stance in 
enforcing transfer pricing rules. The recent developments in Malaysia 
include stricter transfer pricing regulations, measures to counter 
effects triggered by the COVID-19 pandemic on transfer pricing 
matters, increased compliance with the OECD transfer pricing regime 
and additional restrictions on Labuan entities. 

With the recent developments in Malaysia on transfer pricing, the 
Malaysian Inland Revenue Board (“MIRB”) has increased its scrutiny 
over the transfer pricing audits in the last two years. In view of the 
increasing scrutiny by the MIRB, it is important for taxpayers to 
assess their risk profiles and the adequacy of their documentation 
in preparation for an audit. The preparation of transfer pricing 
documentation together with intercompany agreements and other 
relevant documentation as well as the yearly review of transfer pricing 
policies will put taxpayers in a much better position to defend their 
transfer prices during an audit.
 
In view of transfer pricing becoming a more complex and controversial 
subject globally, this publication aims to discuss some of the more 
common transfer pricing challenges faced by businesses in Malaysia 
as well as to provide some of BDO’s observations and experience in 
practice. 

We hope that you will find this publication useful and informative.

Dato’ Gan Ah Tee DNS, JP

President of MICPA
and Managing Partner,

BDO in Malaysia 
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INTRODUCTION

Because of increasing complexity of intercompany 
transactions and their significant impact on tax 
revenue base, MNEs and Malaysian groups of 
companies with intra-group transactions have 
attracted and will likely continue to attract high 
levels of attention and scrutiny from the Malaysian 
tax authorities. With the increasing scrutiny, it is 
inevitable for tax directors and in-house tax teams 
to face challenges brought about by the evolving TP 
regime. 

Since 2003, TP has been an important part 
of corporate tax environment in Malaysia. TP 
Documentation which used to be reviewed under TP 
audits specifically carried out by the Multinational 
Tax Branch (Cawangan Cukai Multinasional) of the 
Malaysian Inland Revenue Board (“MIRB”) is now 
part of the general tax audit especially for domestic 
companies and smaller MNEs.

Transfer Pricing (“TP”) in Malaysia as we know it is continuing to gain 
popularity especially amongst the multinational enterprises (“MNEs”). As 
MNEs adapt to the transformation within the industry that it operates in, the 
nature of intercompany transactions evolves through its renewed business 
models and value chains.

In view of TP becoming a more complex and 
controversial subject globally, this publication aims 
to discuss some of the more common TP challenges 
faced by businesses in Malaysia as well as to provide 
some of BDO’s observations and experience in 
practice. 
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When should contemporaneous TP 
Documentation be prepared and 
when should they be updated?

Section 140A of the Malaysian Income Tax Act, 1967 
(“Section 140A”) requires taxpayers to ensure that 
their related party transactions are conducted at 
arm’s length. The Malaysian Income Tax (Transfer 
Pricing) Rules 2012 (“TP Rules 2012”) and Malaysian 
Transfer Pricing Guidelines 2012 (“TP Guidelines 
2012”) require taxpayers to justify that related 
party transactions are conducted at arm’s length by 
preparing contemporaneous TP Documentation1.

We however note the “one-time-only” preparation 
of TP Documentation is a common practice 
amongst many taxpayers who prepare their own 
TP documentation. It is important for taxpayers to 
bear in mind that in an audit by the MIRB, one TP 
Documentation for each year of assessment under 
review will be required and thus contemporaneous 
TP Documentation should be prepared yearly.

While one may argue there is undue cost or effort 
involved in preparing the TP Documentation 
contemporaneously, to relieve the burden of 
taxpayers, the MIRB on 20 September 2020 
introduced a TP Documentation Flowchart to give 
further guidance to taxpayers (particularly small 
and medium enterprises who have only domestic 
related party transactions) as to the circumstances 
in which they may not be required to prepare TP 
Documentation.

However, taxpayers shall also take note that such 
“undue cost or effort exemption” cannot be used 
as a basis of not complying with the arm’s length 
principle2. The MIRB may only allow the non-
preparation if taxpayers are able to prove that any 
TP adjustments made will not alter the total tax 
payable or tax suffered by the related persons. 
Furthermore, the MIRB also clarified that during an 
audit, tax officers may still request for information 
or explanation pertaining to a specific controlled 
transaction. 

As such, it is crucial for taxpayers to appreciate that 
the preparation of TP Documentation is not the end 
- in fact it is just the first line of defence and what is 
required in all circumstances is good quality robust 
TP Documentation. By having yearly preparation 
of TP Documentation, taxpayers also demonstrate 
they have good tax corporate governance which 
is in line with the MIRB’s expectation and the 
Malaysian Tax Corporate Governance Framework as 
published by the MIRB on 11 April 2022.

1 Section 4 of Malaysian TP Rules and Para 11.2.1 to 11.2.2 (Chapter XI) of TP Guidelines 2012
2 Para 2.1 (Chapter II) of TP Guidelines 2012
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3 Latest edition on 20 January 2022
4 Para 11.2.4 (Chapter IX) of TP Guidelines 2012 and Appendix A of the TP Guidelines 2012

How should TP Documentation 
prepared overseas be localised? Can 
foreign comparables/benchmarking 
be relied upon?

As MNEs are generally more aware of the 
importance of preparing a TP Documentation, it is 
common especially for the multinational companies 
to have a centralised TP team to manage all TP 
related matters of the MNE Group.

In order to ensure uniformity, a TP Documentation/
Local File template is normally based on the 
Organisation for Economic Co-operation and 
Development Transfer Pricing Guidelines for 
Multinational Enterprises and Tax Administrations 
(“OECD TP Guidelines”)3 prepared by the 
headquarters to be shared with the other 
constituent entities within the MNE Group. In such 
circumstances, we wish to highlight that it is the 
responsibility of the local Management to localise 
the template in accordance with the local TP rules 
and regulations.

The Malaysian TP Documentation requirements 
are set out in the TP Guidelines 20124 and 
among all, one of the most distinct requirements 
of a Malaysian TP Documentation is that the 
benchmarking analysis must be based on local 
comparable companies where Transactional Net 
Margin Method (“TNMM”) has been selected as the 
most appropriate method.

In our experience, the MIRB has a preference for 
Malaysian comparable companies and Pan-Asian 
comparables may only be accepted when there 
is evidence to demonstrate that no companies or 
an insufficient number of Malaysian companies 
were identified in the Malaysian Benchmarking 
Study. In such instances, companies have to 
provide sufficient and verifiable information on 
the source of information utilised in the analysis. 
Local Management should also ensure that robust 
justification is provided in the TP Documentation to 
defend the need of using Pan-Asian comparables or 
even global comparables. 
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The use of most appropriate TP 
method – CUP or TNMM?

Although the OECD TP Guidelines allow the use of 
any appropriate TP method, in practice the MIRB 
requires TP methods to be selected on a hierarchy 
basis i.e. to assess the applicability and reliability 
of the traditional method (e.g. Comparable 
Uncontrolled Price (“CUP”) method) before 
considering the transactional profit method (e.g. 
TNMM).

For commodities transactions in particular, the CUP 
method is generally preferred by the MIRB (which 
is in line with the TP Guidelines 20125) in assessing 
the arm’s length nature of the said transaction. 
However, in practice the CUP method is not always 
straightforward and the application requires a high 
degree of comparability between controlled and 
uncontrolled transactions. 

In the case of SEO Sdn Bhd vs. Ketua Pengarah 
Hasil Dalam Negeri (2021) MSTC 10-129, although 
the taxpayer proposed using the external CUP 
method to test the controlled transactions involving 
commodities, the MIRB rejected it on the basis that 
it did not meet the comparability factors as set out 
in the Malaysian TP Rules 20126. Instead, the MIRB 
directed the taxpayer to prepare a benchmarking/
TNMM analysis. 

BDO also assisted another client in a TP audit where 
similarly the controversy surrounded the use of 
the most appropriate TP method. The client sold 
its consumer product to its related party customer 
and the MIRB attempted to use the CUP method to 
test the controlled transaction by making reference 
to the historical prices published on a web portal 
operated by a government body. 

The MIRB’s concern was that the taxpayer has 
selected the TNMM without considering the 
applicability of the External CUP method which is 
generally more suitable when the “market price” is 
publicly available. However, BDO has successfully 
assisted the client to demonstrate that the CUP 
method was not the most suitable method on the 
basis that the price published on the official portal 
cannot be used as a reference due to conditional 
differences and no reasonably accurate adjustments 
can be made to ensure comparability.   

After an extensive period of discussions with the 
tax authorities, the MIRB eventually agreed with 
BDO’s rationale for the TP method (i.e. TNMM) used 
and closed the case with no additional taxes and 
penalties imposed.

Based on the merits of precedent cases, taxpayers 
should note that the use of CUP method should be 
selected only after careful analysis on a case-to-
case basis as it may not be accepted as the most 
appropriate method for all cases.

5 Chapter X (Commodity Transactions) of TP Guidelines 2012
6 Section 6(3) of the TP Rules 2012 provides that the comparability factors include the characteristics of products or services; functions performed, 

asset employed, and risk assumed; economic circumstances; contractual terms; and business strategies.
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Use of Arm’s Length Interquartile 
Range in Malaysia 

In a number of past audits, where a taxpayer’s 
profit level indicator (“PLI”) falls below the median 
of the arm’s length IQR (50th percentile), the MIRB 
have imposed a TP adjustment to account for the 
difference to the median, regardless of the fact that 
the tested party’s PLI already falls within the arm’s 
length interquartile range (in such a case, between 
median and lower quartile) even though the OECD 
TP Guidelines7 stipulates that any point within the 
range is an arm’s length result.

In the case of SEO Sdn Bhd vs. Ketua Pengarah Hasil 
Dalam Negeri (2021) MSTC 10-129, the taxpayer’s 
results fell within the interquartile range of the 
comparable companies for all four years under 
audit, and above the median in three out of the four 
years. However, the MIRB invoked Section 140A of 
the Malaysian Income Tax Act 1967 and Section 13 
of the TP Rules 2012 to make adjustments to the 
taxpayer’s results to the median for the one year 
in which its profit fell below the median on the 

7 Para 3.60 of the OECD TP Guidelines states that “If the relevant condition of the controlled transaction (e.g. price or margin) is within the arm’s 
length range, no adjustment shall be made.”

grounds that there were still comparability defects 
in the comparable companies which were previously 
accepted by the MIRB.

In this landmark case, the Special Commissioners 
of Income Tax (“SCIT”) agreed with the taxpayer’s 
position that any point within the arm’s length 
interquartile range is an arm’s length result 
based on the OECD TP Guidelines and decided 
unanimously in favour of the taxpayer on this 
argument. The MIRB subsequently made an appeal 
and on 17 May 2022, the High Court dismissed the 
MIRB’s appeal and affirmed the SCIT’s decision. 

This case reflects the prominence of the OECD 
TP Guidelines in TP matters in Malaysia and 
demonstrates that the MIRB does not have 
unfettered discretion to make TP adjustments 
under Section 140A and the TP Rules 2012. The 
internationally recognised OECD TP Guidelines is 
viewed by many as the “gold standard” for TP in 
Malaysia and therefore should not be ignored in the 
determination of TP policies and documentation in 
Malaysia.

Common Transfer Pricing Challenges in Malaysia 7



Loss making comparable companies 
when applying TNMM

When conducting a TNMM analysis, it is not 
unusual, particularly when using commercial 
databases to encounter extreme results. Extreme 
results may consist of losses or unusually high 
profits and can affect the financial indicators that 
are looked at in the chosen method (i.e. TNMM in 
this case).

Where one or more of potential comparables 
have extreme results, the MIRB typically expects 
taxpayers to reject these independent companies 
as the comparables to the tested party as they may 
not be considered to be operating under “normal” 
circumstances8.

Notwithstanding the above, the performance of 
a business typically depends on both internal and 
external factors. Internal factors such as financial 
resources and manpower can be controlled by the 

companies’ management, however external factors 
such government policy, demand and supply, 
customers behaviour, etc. are inevitable and it may 
affect any industry or market player. 

For instance, during the Malaysia’s first Movement 
Control Order (“MCO”), various external factors 
such as lower demand from the HORECA9 sector 
and lockdowns have lowered the market price of 
essential food such as meat, eggs and other dairy 
products. In comparison, the panic buying and 
stockpiling by individual households for in-home 
consumption has caused a higher demand and then 
spiked the average selling prices of this essential 
food. Such demand-supply imbalances in 2020 have 
adversely impacted many food producers.

In such cases, it would be essential for affected 
companies to document their TP implications 
of the COVID-19 pandemic in support of their 
dented profitability due to the industry-specific 
conditions. While there is no formal COVID-19 

8 Para 3.64 of the OECD TP Guidelines states that “An independent enterprise would not continue loss-generating activities unless it had 
reasonable expectations of future profits…This does not mean however that loss-making transactions can never be comparable…Indeed, it is the 
facts and circumstances surrounding the company in question that should determine its status as a comparable, not its financial result.”  

9 HORECA sector denotes hotel, restaurant and catering sectors
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TP guidance from the MIRB, taxpayers may refer 
to the consensus guidance (Guidance on the 
Transfer Pricing Implications of the COVID-19 
Pandemic) issued by the OECD on 18 December 
2020. We expect the MIRB to follow the same in its 
assessment of impacted taxpayers. 

As Malaysia experienced almost 2 years of impact 
from the COVID-19 pandemic, further examination 
would be needed to understand and document 
the reason of the extreme results for 2020 and 
2021 of the potential comparables. With sufficient 
documented commercial justification, impacted 
independent companies who have incurred losses 
because of the COVID-19 pandemic should not 
necessarily be rejected from the benchmarking set.

Increasing scrutiny from MIRB on 
losses from market penetration 
strategy

In a typical business cycle, it is common that start-
up companies incur losses. Market penetration 
strategies undertaken by these new entrants may 
result in high set up and operating costs which 
may lead them to suffer losses or lower profit 
margin in the initial years. With proper analysis and 
documentation, it may be possible for businesses 
to establish that these losses are necessarily 
incurred in the first few years of operations due to 
commercial reasons and not due to the transfer 
price. 

It is crucial for MNEs or businesses in such 
situations to ensure that proper documentation 
of the business model, pricing policy as well as 
loss-making justification is in place to support the 
taxpayer’s performance during the preliminary years 
of business operation. As provided under Para 1.135 
of the OECD TP Guidelines “... a taxpayer seeking to 
enter a new market or expand (or defend) its market 
share might temporarily incur higher costs (e.g. due 
to start-up costs or increased marketing efforts) and 
hence achieve lower profit levels than other taxpayers 
operating in the same market”.

In our experience, the MIRB generally expects 
businesses adopting such business strategies to 
produce a return sufficient to justify its costs within 
a period of time that would be acceptable in an 
arm’s length arrangement. However, it may be 
possible to justify that this does not necessarily 
apply to companies with a limited risk function 
because limited risk entities assume minimal risks 
associated with holding trading goods and selling 
them. For instance, a contract manufacturer bears 
the risks associated with holding fixed assets and 
raw material inventory but does not bear market 
risks as it manufactures solely for its principal, 
who bears the market risks. Under a contractual 
agreement with a principal, contract manufacturers 
are expected to be guaranteed a fixed income, 
reflecting a return on its capital investments and 
investments in raw material inventory. Against this 
background, limited risk entities by nature should 
not normally incur losses.

Global economic effects of the 
Russia-Ukraine War

The Russia’s invasion of Ukraine10 has negatively 
affected the global economy in 2022. Coupled 
with the recent COVID-19 lockdowns in China 
(which began in February 2022)11, these events 
have resulted in serious disruptions to food and fuel 
supplies around the globe.

MNEs exploring global business restructurings to 
deal with such disruptions must ensure that any TP 
risks are managed carefully.

For instance, just as the agro-food sector in 
Malaysia was recovering from the COVID-19 
impact, raw material shortages such as wheat, 
corn and soybean had pushed up the costs of food 
production. In order to source for a more reliable 
supply, the Malaysian food producers may switch 
their related party suppliers from one in Ukraine to 
one in India and risk suffering higher purchase costs. 

Based on the above, Malaysian taxpayers should 
note that any internal business restructuring such as 

10 https://en.wikipedia.org/wiki/2022_Russian_invasion_of_Ukraine 
11 https://en.wikipedia.org/wiki/2022_Shanghai_COVID-19_outbreak
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change in the transacting party or TP policy must be 
sufficiently supported by commercial justification 
and documented in the TP Documentation. 
Although the TP Guidelines 2012 states that in an 
arm’s length situation, an independent party would 
not restructure its business if it has a negative 
impact, where it has no other viable option12, 
MNEs in Malaysia must have sufficient justification 
documented to demonstrate to the MIRB that such 
business restructurings are not tax-driven but are 
based on commercial reasons.

Determination of an arm’s length 
interest rate

Intra-group financing is another TP area under 
the scrutiny of the MIRB. During an audit, it is 
common for interest to be imputed by the MIRB 
on taxpayers’ non-interest-bearing intercompany 
loans based on the average bank lending rates in 
Malaysia.

While this may be a “practically expedient” method 
used by the MIRB for substitution and imputation 
of an arm’s length interest, one may argue this 
method does not follow the proper application of 
TP method. Although, the TP Guidelines 201213 
recognises that the CUP method is most direct 
method for determining the arm’s length price and 
is generally the preferred method over all other TP 
methods, it also recognises that this method often 
cannot be applied as it requires a high degree of 
comparability between the independent transaction 
and the related party transaction.

In essence, the application of the arm’s length 
principle requires that there be a comparison of 
the economically relevant characteristics of a 
related party (controlled) transaction with that of 
a third party (uncontrolled) transaction. Therefore, 
the controlled transaction must be sufficiently 

comparable to the uncontrolled transaction to 
satisfy the arm’s length principle. If material 
differences exist that would affect the transfer price, 
reasonable adjustments must be made to eliminate 
such differences on the price. If adjustments cannot 
be made to account for such differences, then the 
controlled and uncontrolled transactions are not 
sufficiently comparable under the arm’s length 
principle.

In such circumstances, Malaysian taxpayers may 
seek guidance from the OECD TP Guidelines in 
assessing whether the conditions of their financial 
transactions with related parties are consistent 
with the arm’s length principle. Taxpayers may first 
of all determine whether their purported loans 
should be regarded as a loan or as some other kind 
of payment, in particular a contribution to equity 
capital. Once the prima facie loans have been 
accurately categorised as a loan for TP purposes, 
arm’s length interest rates can be sought based on 
availability of internal CUPs or consideration of the 
credit rating of the borrower taking into account 
all of the terms and conditions of the loan and 
comparability factors.

Notwithstanding the above, in practice there are 
often hurdles in applying the CUP method such 
as lack of internal CUPs, lack of publicly available 
credit rating and difficulties in performing the 
credit rating assessment. In order to relieve the 
compliance burden amongst taxpayers, it would 
be good if the MIRB could consider introducing a 
“simplified approach” in pricing the intra-group 
financing with an option to perform a detailed TP 
analysis for their intercompany loans. For example, 
the Inland Revenue Authority of Singapore has 
yearly introduced the indicative margin (on an 
appropriate base reference rate) for pricing the 
related party loans not exceeding SGD15 million.

12 Chapter V (Business Restructuring) of TP Guidelines 2012
13 Para 9.3 (Chapter IX) of TP Guidelines 2012
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CONCLUSION

Based on the 2023 Pre-Budget Statement by the 
Ministry of Finance (“MOF”) published on 3 June 
2022, the MOF intends to implement new rules 
to deal with the taxation on the digital economy 
under the Base Erosion and Profit Shifting Action 
Plan 1. The government has also agreed in principle 
to implement the OECD’s Two-Pillar approach (i.e. 
Pillar 1 and Pillar 2) which includes introducing 
Qualified Domestic Minimum Top-up Tax under the 
Pillar 2. 

Given the many developments in the global TP 
environment, it is crucial for Malaysian taxpayers to 
review their TP policies and documentation on an 
annual basis and to keep updated with the latest TP 
requirements in order to identify and mitigate any 
potential areas of transfer pricing compliance risk.

This publication aims to highlight some of the TP challenges commonly faced 
by taxpayers in Malaysia. However as the TP landscape continues to evolve, we 
anticipate more TP issues to surface in the foreseeable future and they need to 
be addressed on an ongoing basis.
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ABBREVIATION

ABBREVIATION MEANING

CUP Comparable Uncontrolled Price

IQR Interquartile Range

MCO Movement Control Order

MIRB Malaysian Inland Revenue Board

MNEs Multinational Enterprises

MOF Ministry of Finance

OECD Organisation for Economic Co-operation and Development

OECD TP Guidelines OECD Transfer Pricing Guidelines for Multinational Enterprises 
and Tax Administrations

PLI Profit Level Indicator

SCIT Special Commissioners of Income Tax

Section 140A Section 140A of the Malaysian Income Tax Act 1967

TNMM Transactional Net Margin Method

TP Transfer Pricing

TP Guidelines 2012 Malaysian Transfer Pricing Guidelines 2012

TP Rules 2012 Malaysian Income Tax (Transfer Pricing) Rules 2012
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